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INTEREST OF AMICI

The CompTel/ASCENTAlliance (“CompTel”) is a nationaltradeassociation

representingprovidersof telecommunicationsservices. AT&T Corp. (“AT&T”) is,

amongother things, a provider of competitivelocal telecommunicationsservices.

AT&T and CompTel(collectively “Am/cl”) provide a national perspectiveon the

role that the antitrustlaws shouldplay in ensuringthat local telephonecompetition

becomesa reality. As such, this brief supportsand supplementsthat of the

individual Plaintiff and will assist the Court in reviewing the district court’s

decision.’

This case is of critical importance. Amici have been working to bring

consumerslocal telephonechoice and innovationin marketsthat have long been

monopolizedby AppelleeBellSouthCorporation(“BellSouth”) andotherincumbent

local exchangecarriers. BellSouth has respondedto this threat of competitionby

engaging in an anticompetitive campaign to preserve its dominant position, thereby

unlawfully monopolizing local telephonemarkets. This case involves one of

BellSouth’s most effective tactics for foreclosing local competition: punishing

customersthat would switch to anotherprovider for local telephoneservice by

refusing to continue to sell them high-speedInternet accessservices(known as

‘Counselfor Appellant andAppeileehaveconsentedto the filing of this brief.
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“DSL services”). In dismissingPlaintiff’s SecondAmendedComplaint on a Rule

12 motion, the district court effectively immunized BellSouth’s anticompetitive

practicesfrom the antitrustlaws.

This ruling is clearly erroneousand would, if followed, have far-reaching

negative consequencesfor local telephonecompetition and consumerwelfare.

BellSouth has over a million DSL customersand its practicesimpede, if not

foreclosealtogether,the ability of carriersto provide local voice servicesto those

customers. BellSouth’s practiceslikewise threatenthe viability of next generation

voice-over-Internetprotocol (“VoIP”) telephoneservicesthat requirea broadband

connectionsuchasDSL.
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STATEMENT OF ISSUES

Whether the district court properly dismissedPlaintiff’s SecondAmended

ComplaintagainstBellSouthon the groundsthat Plaintiff hadfailed to statea claim

for monopolizationundersection2 ofthe ShermanAct.
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STATEMENT OF THE CASE

This case involves an antitrust lawsuit brought by an individual against

BellSouth Corporation (“BellSouth”) that has potentiallyfar-rangingconsequences

for competition in the local telephonemarketsthat BellSouth dominates.BellSouth

refusesto sell high-speedInternet accessservice (called digital subscriberline or

“DSL” service)to existing customersthat wish to chooseanothercarrierfor local

voice telephoneservice. This practice maintainsand enhancesBellSouth’s local

telephonemonopoliesbecausemany of BellSouth’s existing DSL customersare

unwilling — or unable— to switch broadbandInternetaccessserviceprovidersas a

conditionof obtainingvoice servicesfrom acompetitiveprovider.

BellSouth is one of the regional Bell operating companies (“BOCs”) that

“inherited” the Bell Systemlocal telephonemonopoly. United Statesv. Western

Elec. Co., 900 F.2d 283, 289 (D.C. Cir. 1990). Until 1984, the local telephone

networks that served over 80% of the nation were owned and operatedby the

fonnerBell System,which includedBellSouthandthe otherBOCs,AT&T, Western

Electric, andBell TelephoneLaboratories. BOCswere the monopolyprovidersof

all local servicesthat their customersused;long distanceserviceswereprovidedto

the BOCs’ customersby AT&T. Bell TelephoneLaboratoriesengineeredthe

BOCs’ networks and designedthe equipment they used, and WesternElectric

manufacturedvirtually all of theirequipment.
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Until the 1 960scompetitionagainstthe Bell Systemwaslargelyprecludedby

law. In the late 1 960s,however,the FederalCommunicationsCommission(“FCC”)

began an effort to introduce competition into long distance service (and

telecommunicationsequipment)— while continuingto treatlocal serviceasa natural

monopoly.2 The FCC’s efforts provedineffective. The local networks were so

complex anddynamicthat the BOCs hadthe virtually uncontrollableability to use

their local monopoliesto assurethat competitorscouldnot effectivelycompetewith

whateverlongdistanceservicesthe BOCsoffered. SeeUnitedStatesv. AT&T, 524

F. Supp. 1331 (D.~.C. 1982); United Statesv. AT&T, 552 F. Supp. 131 (D.D.C.

1982), aff’d, 460 U.S. 1001 (1983).

In light of the ineffectiveness of the FCC’s attemnpts to open long distance and

manufacturing mnarkets to comnpetition, rival companies brought a series of antitrust

suits againstthe Bell Systemn.3 Ultimately, theseprivatepartieswere joined by the

governmnent,which becameconvincedthat meaningful long distancecompetition

wasnotpossibleso long asthe BOCscontrolledthe last-mile facilities necessaryto

2 See,e.g.,SpecializedCommonCarriers, 29 F.C.C.2d870 (1971),aff’d subno/n.,

Washington Ut/is. Comm‘n v. FCC, 513 F.2d 1142 (9th Cir. 1975); Mc’I
Telecomms.v. FCC, 580 F.2d590 (D.C. Cir. 1978).

~ See,e.g., MCI CommunicationsCorp. v. AT&T Co., 708 F.2d 1081 (7th Cir.
1983); Litton Sys. v. AT&T Co., 700 F.2d 785, 807 (2d Cir. 1983); Mid-Texas
Communicationsv. AT&T Co., 615 F.2d 1372, 1377-82(5th Cir. 1980).
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placeandreceivetelephonecalls. The government’santitrust suit waseventually

settledin a consentdecree(the “Ivff’J”). To assurethatBOCs could not usetheir

local monopolies to foreclose effective and free competition in long distance

services, the MIFJ required (1) that the Bell Systemn be split betweenthe local

monopolies (assigned to seven divested BOCs) and the long distance businesses

(assignedto the post-divestitureAT&T) and (2) that each divested BOC be

prohibitedfrom providing long distanceservicesin its regionuntil suchtime as it

lost “the ability to leverage [its] monopoly power into the competitive [long

distance] markets.” AT&T, 552 F. Supp. at 194, aff’d, 460 U.S. 1001.

Afler the MFJ was imnpiemnented, comnpetition in long distance services

flourished, for BOCshad lost any incentive to favor any one long distance carrier in

providing access to local monopoly networks and all long distance carriers

competed on the same level playing field. Within a relatively few years, numerous

other carriers were offering the same range of services as AT&T, and long distance

prices dropped substantially. SeeAT&T Non-Dominance Order, 11 FCC Red.

3271 (1995).

However, the MFJ did nothing to eliminate the BOCs’ local telephone

monopolies,and state law continuedto protectthe BOCs from local competition.

H.R. Rep. No. 104-204,49 (1995). In light of the enonnousconsumerbenefitsthat

flowed fromn competitive long distance and telephoneequipment manufacturing
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marketsthat developedafterthe MFJ, Congress,in the TelecommunicationsAct of

1996 (“1996 Act”), amendedthe CommunicationsAct with the aim of opening“all

telecommunications mnarkets to competition.” H.R. Conf. Rep. No. 104-458, 1

(1996). In section 253 of the 1996 Act, Congress preempted state laws that

protected the BOCs and other incumnbent monopolists (“incumbent LECs”) from

local competition, including laws that required or pennitted incumbents to deny

competitors access to their ubiquitous networks. 47 U.S.C. § 253.

Congress recognized, however, that simply elimninating legal barriersto entry

was inadequate. Congress also took steps to addressthe enonnouseconomicentry

barriers created by the incumbent LECs’ ubiquitous, ratepayer-fundedlocal

networksthat, at least in the nearterm, would be impossiblefor new entrantsto

duplicate. See, e.g., Verizon Communications,Inc. v. FCC, 535 U.S. 467, 490

(2002). In section 251(c) of the 1996 Act, Congressexpresslydirectedincumbent

LECs to “interconnect” with competitors’networks,to leaseto competitorspiece-

parts of incumbents’ networks (called “unbundled network elements” or “UNEs”)

andto allow competitorsto placeequipmnentnecessaryfor interconnectionor access

to network elementsin the incumbents’ premnises(“collocation”). 47 U.S.C.

§ 251(c). Congresshopedthat competitorswould then be able to combinetheir

own and incumnbentLEC facilities to provide retail servicesin competitionwith

incumnbents. Congressalso mandatedthat incumbentLECs allow competitorsto
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“resell” their local servicesat a discount(to reflect the costs the incumbentsavoid

by not having to mnarket their services at retail). Id. § 25 1(c)(4). BOCs that

complied with these and the other mnarket-opening obligations of the 1996 Act were

pennittedto re-enterthe long distancemarketsfrom which they werebarredsince

theMFJ. Id. §271.

In light of the provenfailure of regulation alone to protectcompetitionand

preventBOC mnarketpowerabuses,Congressalso made absolutelyclear that the

BOCs and other local monopolists would remain liable for antitrust violations.

Section60 1(b) of the 1996 Act states: “[n]othing in this Act or amendmentsmade

by this Act shallbe construedto modify, impair, or supersedethe applicabilityof the

antitrust laws.” Pub. L. 104-104, 110 Stat. 143 (1996) (reprinted as note to 47

U.S.C. § 152). Section601(c), entitled “NO IMPLIED EFFECT,” further directs

that “[t]iiis Act and the amendmentsmnade by this Act shall not be construedto

modify, impair, or supersedeFederal,State,or local lawsunlessexpresslyprovided

in suchAct or amendments.”Id Seealso President’s Statement Upon Signing §

652, reprinted in 1996 U.S.C.C.A.N.228-3 (savingsclause“ensuresthat evenfor

activities allowed underor requiredby the legislation,or activities resulting from

FCC rulemakingsor orders, the antitrustlaws continue to apply fully”). As the

SupremeCourt subsequentlyheld in VerizonCommunications,Inc. v. Law Offices

ofCurtis V. Trinko, LLP, the 1996 Act’s savings clause “bars a finding of implied
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[antitrust] immunity” and“preservesclaims that satisfyexisting antitruststandards.”

124 5. Ct. 872, 878 (2004).

As contemplatedby the 1996 Act, competitorsuse a numberof meansto

provide local telephoneservices. They provide servicesentirely over their own

local networks,leaseUNEs from incumbentsand combine them with their own

local network equipment,andlor resell the incumbent’sretail services. And most

recently, competitive carriers have begun offering local telephoneservicesusingthe

Internet. These voice-over-Internet-protocol (“VoIP”) services requirea high-speed

Internetconnection,but allow customnersto drop their traditional “wireline” local

telephoneservicealtogether. SeeIP-EnahiedServicesNotice, WCDocket 04-36,

2004 WL439260, ¶ 3 (Mar. 10, 2004). This growingcompetitionin turnhasforced

the BOCsto lowerratesandmnatchcompetitors’innovativenew servicepackages.4

The BOCsknow, however,that this comnpetitionis nascentandfragile. Thus,

they have developednew strategiesto thwart this emerging competition and

maintain their local monopolies. This case involves one of most effective

anticompetitivestrategiesthat the BOCshavedeveloped— punishingcustomersthat

would chooseto receivevoiceservicefrom a rival.

~ See, e.g., Kevin Hassett, Zoya Ivanova & Laurence Kotlikoff, Increased
Investment, Lower Prices — the Fruits of Past andFuture Teieco~nCompetition
(2003) (availableat http://econ.bu.edu/kotlikoff/HIK%209-16-03.pdf~.
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Specifically, in additionto beingthe domninantproviderof localvoice services

in its territory, BellSouth is also the domninant provider of DSL service. DSL service

provides Internet access at much higher speeds than traditional “dial-up” service.

DSL service is provided over the same copperbottleneckloops usedto provide

voice service,but utilizes the high frequencyportion of the local loop (whereas

voice servicesand “dial up” Internetaccessutilize the low frequencyportionof the

local loop).

AlthoughDSL serviceis today primarily usedfor Internet access,it is also

increasinglyusedfor voice service. As a resultof technologicalchanges,DSL and

other broadbandservicescan support “voice-over-InternetProtocol” or “VoIP.”

SeeIP EnabledServicesNotice,2004 WL 439260,¶ 3. VoIP allows usersto send

and receivevoice calls, but without using the traditional telephonenetwork. Id.

¶ 37. Thus,consumersareincreasinglyusingDSL to accessthe Internetandhandle

their local and long distancecalls and are cancelingtheir traditional local phone

service.3

~ See IP-Enabied Services Notice, 2004 WL 439260, ¶~J 10-22; 4/13/04
CommunicationsDaily (“growth potential for [VoIP] competitors in 2004 and
beyond could be significant” and “loss of the [local] linesto the competitors,would
result in a loss to the RBOCsof around $5 billion in residential revenues”); 3/29/04
Communications Daily, Copps Welcomes Powell‘s Articulation of Internet
Freedom, Wants More Action (“VoIP likely will mnake traditional phone service
obsolete” and “ILECs look at VoIP ‘and are terrified’ becausethey’ll have to

(continued. .
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Havinginvestedheavily to upgradeits local networkto provideDSL service,

seeBellSouth 2003 Annual Report at 30, BellSouth would ordinarily have a strong

incentive to attract as many DSL subscribers as possible. BellSouth refuses,

however, to sell DSL service to customers, including existingDSL customers, that

wish to obtain local voice servicefromn a competitorthat provideslocal serviceby

leasing accessto BellSouth’s network pursuantto section251(c)(3) of the 1996

Act.6

As alleged in the Second Amnended Complaint (~J~J46-47), this has a

devastatingimpact on competition. In mnany locations customerscannot obtain

broadbandInternet accessservice except from BellSouth. Id. ¶ 37. If these

customers want to continue to receive broadband Internet access service,

BellSouth’s practicesforeclosecompetitionfor thesecustomersaltogether. Further,

even where viable alternativesexist, mnany customersare unwilling to change

broadbandproviders becauseof the high “switching costs.” Id. ¶ 40. Many

broadbandcustomnersare simnply unwilling to endure the headachesattendantto

(. . . continued)
compete”).

6 Notably, as describedbelow,BellSouthprovides“standalone”DSL servicewhen

a competitive carrier “resells” BellSouth’s local voice services under section

251(c)(4)of the 1996 Act.
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changing broadband service providers — such as the difficulties of ordering,

installing and trouble-shootingthe new service, having to obtain a new e-mail

addressand providing that addressto the customner’scontacts,and goingwithout

serviceuntil thenewserviceis installed.

The Florida Public ServiceCommnissionand other statecommissionshave

already condemnedBellSouth’s practice as anticompetitive. In each case, the

regulatory commission found that Bell South’s practice “prevents [competitive

carriers] fromn being treated fairly by erecting barriers to [local telephone]

competition” and “impedescompetitionby limiting the rangeof consumerchoice.”7

BellSouth, however, has stated that it will not comply with thesedecisionsand is

actively seeking to have them overturned.8 BellSouth has also filed a petition with

the FCC asking that agency to preempt these stateregulatorycommissiondecisions

~CompetitiveCarriers AssociationComplaint,Docket No. 020507-TL, at 20 (Fla.
PSC Nov. 20, 2003) (“Florida PSC StqffRecommendation”);see also MCI
WorldCom Arbitration Petition, Docket No. 11901-U, at 16 (Ga. PSC Oct. 21,
2003) (“Georgia PSCOrder”); CinergyCommunicationsCo. Arbitration Petition,
Case No. 2001-00432, at 7 (Ky. PSCJuly 12, 2002),aff’d, BellSouthTelecomms.,
Inc. v. CinergyCommunicationsCo., 297 F. Supp.2d 946 ~E.D.Ky. 2003);FDN~
Inc. Arbitration Petition, Order No. PSC-02-0765-FOF-TP,at 10, 11 (Fla. PSC
June 5, 2002); BellSouth‘s provision ofADSL Serviceto End-usersover ~7LEC
loops,OrderR-26173, at 5 (La. PSCJan.24, 2003) (“Louisiana PSCOrder”).

8 SeeMedley Global Advisors, Equity Brief, BellSouth: DSL/VoiceBundlingFaces

RegulatoryObstacles,at 3 (Jan. 14, 2004)(“Medley GlobalAdvisors”) (“BellSouth
lobbyistssaythey will not comply with the stateorders” until orderedto do so by
the FCC).
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asbeyondthe statecommission’sauthorityto regulatelocal telephoneservices.See

generallyBellSouthEmergencyRequest,WC Docket03-251 (Dec. 9, 2003). Thus,

BellSouthcontinuesthis practicetoday.

Plaintiff is a victim of this practice. After he attemnptedto switchto alower-

pricedrival for local voice service,BellSouth informedPlaintiff that it would cancel

his DSL serviceif he switchedvoice providers. SecondAm. Cornpl. ¶ 48. In his

SecondAmendedComnplaint, Plaintiff challengedBellSouth’s conductas violating

section2 of the ShermanAct. The SecondAmendedComplaint allegedboth that

BellSouthhadmnarketpowerin the local voice marketandthatBellSouth’s conduct

maintainedthatmarketpowerthroughanticompetitivemeans. Id. ¶~j70-73.

The district court dismissedtheseclaimns underRule 12. The district court

concludedthat Plaintiff’s claim waspremnisedon the notion that BellSouthviolated

the antitrust laws, not by punishing its customers who soughtvoice servicefrom a

competitor,but by refusingto “cooperatewith rivals” in waysthat do not violate the

antitrustlaws. Levine v. BellSouthCoip., 302 F. Supp.2d 1358, 1371 & n.9 (S.D.

Fla. 2004).

13



SUMMARY OF ARGUMENT

This caseis critically imnportantto fimture telecommunicationscompetition. In

the 1996 Act, Congressamendedthe ComnmnunicationsAct to “acceleraterapidly”

the opening of “all telecommunications markets to competition.” H.R. Confi Rep.

No. 104-458, at 1 (1996). Congress did not rely solely on regulatory meansto pry

open local telephone markets. It also adopted a sweeping savings clause to ensure

that antitrust laws would continue to play their well-established role in comnbating

systemicandpervasiveanticomnpetitiveconductby telephonemonopolists.

Frustratedby BellSouth’s predatoryabusesthat preventedhim from choosing

the local voice carrierthat offeredserviceat a lowerprice,Plaintiffsoughtto rely on

antitrustlaw preciselyas Congressintended. The district court,however,held that,

asa matteroflaw, Plaintifffailed to stateanantitnmstclaimn becausehis claim rested

on the theory that BellSouth mnust “cooperate” with rivals. The gravamenof

Plaintiff’s complaint is not that BellSouth is requiredto cooperatewith rival voice

providers,however,but that BellSouth has punishedDSL customersthat wish to

usea rival for voice serviceby refusingto sell thosecustomersDSL servicesthat

they currently purchasefrom BellSouth. For over 50 years,Courts haveheld that

such conduct by a monopolist violates section 2 of the ShermanAct. Lorain

Journal Co. v. United States,342 U.S. 143, 147-49 (1951). Indeed,given that

Plaintiff is an existing BellSouth DSL customer that is willing to pay BellSouth’s
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full retail price for keepingthat service,BellSouth’swillingness“to sacrificeshort-

run benefitsandconsumergoodwill” can only be rationalbecauseof its “perceived

long-run imnpact on its smallerrival.” AspenSkiingCo. v. Aspen Highlands Skiing

Corp., 472 U.S. 585, 610-11(1985). This is the paradigmof exclusionaryconduct

that violates section 2 of the Shennan Act.

Amici and others have been working for years to bring consumers the local

telephone choice and innovation contemnplated by the 1996 Act. BellSouth and

other incumbent LECs have respondedwith anticompetitivecampaignsdesignedto

stamp out this nascentcomnpetitionbefore it can ever take root. If the district

court’s decision is allowed to stand, BellSouth and other incumnbentLECs will

effectively be grantedthe very immunity fromn antitrust liability that Congress

expresslydeniedthem. Significant local telephonecompetitionmay not developif

that view prevails.

Thedistrict court’s ruling is particularlyproblematicbecauseof the potential

impact it would have on next generation VoIP services that promise enormous

consumerbenefits. SeeIP-EnabiedServicesNotice, 2004 WL 439260,¶ 3 (2004).

As noted, certain VoIP servicesallow a customnerto sendand receivevoice calls

overthe Internet,but requirea high-speedInternetconnectionsuchasDSL. With

recent improvemnents in the quality of VoIP service, customnerswould have the

option of dropping their traditional “wireline” local telephone service from
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BellSouthandinsteadusingtheirDSL connectionfor bothInternetaccessandvoice

service. This threatens to reduce substantially the enonnous profits that BellSouth

earnsfrom its monopoly local voice services. Seesupran.5. BellSouth,however,

can deter such defectionsby refusingto sell customersDSL service should they

drop their BellSouth local voice telephoneservice. And underthe district court’s

ruling, suchactionwould face no antitrustscrutiny despitethreateningto foreclose

the emergenceof this important new technologythat promisesenonnousconsumer

benefits.

The decisionbelow shouldbereversed.

16



ARGUMENT

I. THE DISTRICT COURT ERRED IN DISMISSING PLAINTIFF’S
SHERMAN ACT CLAIMS.

The district court purported to follow the SupremeCourt’s decision in

Verizon Communications,Inc. v. Law OfficesofCurtis V Trinko, LLP, 124 S. Ct.

872 (2004), in dismnissing Plaintiffs Second Amnended Complaint. In Trinko,

however, the SupremeCourt confinnedthat the 1996 Act’s savings clausemeans

what it says: the savings clause “bars a finding of imnplied [antitnmst] immunity.” Id.

at 878. Thus, “the 1996 Act preserves claims that satisfy existing antitrust

standards.” Id

As explained below, the Second Amnended Comnplaint clearly pleads a

violation of “existing antitrust standards.” The Second AmendedComplaintalleges

all the elemnents of a monopolization claim. Indeed, the Second Amended

Complaint pleads a textbook violation of the antitrust laws: that BellSouth has

punished customers that want to switch to another carrier for local voice servicesby

engaging in conduct that makes no economnic senseapart from its imnpact on

competition. And contrary to the district court’s holding, the precedentsso holding

were neitherdisturbedby the SupremeCourt in Trinko nor negatedby the FCC’s

failure to require as a regulatoryobligation that BellSouth grantrivals the right to

“unbundled”accessto the “low frequency”portion of local loopsthat would allow
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themto leaseonly a portionofthe local loop to providevoice services,reservingthe

“high frequency”portionof the loopto BellSouthto provideDSL service.

A. The SecondAmended Complaint AllegesA Textbook Violation Of
Section2 Of The Sherman Act.

The SecondAmnendedComplaint allegesfacts that, takenas true, establish

the two elements of a mnonopoly-maintenance claim under section 2 of the ShenTnan

Act: (1) monopoly power, and (2) exclusionary conduct used to maintain it. See

EastmanKodak Co. v. Image Tech. Servs.,504 U.S. 451, 482-83 (1992). The

Second Amended Comnplaint alleges that, “[i]n areas where BellSouth is the ILEC,

its shareof the marketfor the provisionof local telephoneserviceis approximately

85%.” SecondAm. Comnpl. ¶ 43. That allegationis more thansufficient to statea

claim of monopoly power. See,e.g.,EastmanKodak, 504 U.S. at 481 (mnonopoly

powermaybe inferredfrom 80%marketshare).

The SecondAmnendedComplaintalsoproperly allegesexclusionaryconduct.

Conductis exclusionary(i) whenthe conducthasan “anticompetitiveeffect” — I. e.,

it “hann[s] the comnpetitiveprocess and therebyhann[s]consumners”and (ii) where

“the anticomnpetitivehan-nof the conductoutweighs[any] procompetitivebenefit.”

United States v. Microsoft Corp., 253 F.3d 34, 58, 59 (D.C. Cir. 2001)(enbanc).

Here, the SecondAmendedComplaintallegesfacts sufficient to establishthat the

conduct is exclusionary. The SecondAmnendedComnplaintallegesthat BellSouth
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hasadopteda policy thathasno legitimatebusinessjustification. SeeSecond Am.

Compl. ¶‘~ 13-16, 49. Pursuant to that policy, when voice customersleave

BellSouth for a voice-servicecompetitor,BellSouthpunishesthem by cutting off

their DSL service. See id. ¶ 45 (“BellSouth refusesto make its DSL service

available to customers and potential customTners who purchasetheir local telephone

service from-n CLECs.”). This deters customersfrom changing voice service

providers because many DSL users do not also want to switch to another high-speed

Internetaccessprovidersolelyto changevoiceservice.

There are two basic reasonswhy this is so. First, evenwhere alternative

broadbandservicesare offered (principally broadbandInternet accessoffered by

cablecompanies),many existing BellSouthDSL subscribersare effectively locked

into BellSouth service. As allegedin the SecondAmnended Complaint — and as

found by the statecommissions— the costsof switchingbroadbandprovidersis so

high that many customnersreluctantlywould forego the opportunityto use a lower

pricedvoice carrier if doing so would causethem to losetheir existingBellSouth

DSL service. Seeid ¶ 40.

This is spelledout in detail in the SecondAmendedComnplaintandthe state

commissionordersthat have enjoined BellSouth’s practice. As anyonewho has

purchasedDSL or cablemodem serviceis well aware,thereare significant set-up

costsfor broadbandservice: mostDSL subscriberswill want to avoid the tim-ne and

19



effort needed to install a new service and iron out the bugs. SeeSecondAm-n.

Compl. ¶ 40; Florida PSCStaffRecommendation,No. 020507-TL, at 23. In

addition,whena subscriberloseshis BellSouthDSL account,he alsotypically loses

his e-mail address,which leadsto inconvenienceandconfusion. SeeGeorgiaPSC

Order, No. 1190 i-U, at 16-17. For example, a small business subscriber would

have to senda changeof email addressto all of his email contactsto inform them

that his addresshad changed. Similarly, a personthat sellsmnerchandiseon eBay

would needto updateherprofile and infonn all prior purchasersof hernew e-mail

address. Finally, switchingbroadbandproviders(wherepossible)can still leavea

temporarygap in coverage,andrequirea subscriberto re-establishformats,support,

and passwordsfor web pagesand Internet-providerservices. See SecondAm-n.

Compl. ¶ 40; Florida PSCStaffRecommendation,No. 020507-TL, at 23.

Second,as allegedin the SecondAmnendedComplaint, in many areasin

BellSouth’s territories there are no alternativebroadbandprovidersto BellSouth’s

DSL service. Second Am. Comnpi. ¶ 37~9In these instances, the only way in which

~These allegations are confirmed by the findings of the FCC and state regulators.
SeeHigh-Speed Services for Internet Access, Industry Analysis and Technology
Division, F.C.C. Wireline Comnpetition Bureau (Dec. 2003) (available at
http://www . fcc. gov/Bureaus/Common Carrier/Reports/FCC- State Link/lAD
/hspd1203.pdf~ GeorgiaPSCOrder,No. 11901-U, at 7-8, 17.
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a customer can obtain broadband Internet access is to purchase BellSouth DSL

service.

Thus, by threatening to disconnect custom-ners from-n their DSL service,

BellSouth plainly mnakes it lesslikely that thosecustomerswill leavetheirBellSouth

voice service for a rival. And although not required, the Second Amended

Complaint allegesthat BellSouth’s policies have, in fact, entrenchedBellSouth’s

monopolybecausemany customershave refusedto purchasevoice servicesfrom

competitivecarriersthattheywould otherwisewish to purchasebecausetheywould

lose their DSL serviceas a result. SecondAm. Compl. ¶ 46. This commonsense

economicreality is so indisputablethat even BellSouth concedesit. SeeMedley

Global Advisors,supra at 13 n.8, at 3 (quoting seniorBellSouthrepresentativeas

stating “[e]ssentially, it’s a huge disincentivefor customersto usea [competitive

carrier] for voice if theyarenot ableto useour DSL service”).

It is furtherclear thatBellSouth’s conductdoesnothingto benefitconsumers.

BellSouth’s turning off the DSL faucet is in no way intended to prom-note its

efficiency; it is entirelygratuitous. It is mnuch like the conductof the Bell System-n,

which, whencustomersleft it for a rival, would vandalizetheirpremises* conduct

that impaired comnpetition without even the pretenseof an efficiency enhancing

justification. SeeLitton Systems,Inc. v. AT&TCo., 700 F.2d785,802, 815 (2dCir.

1983) (upholding section 2 liability where makerof “PBX” telephoneswitches
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would punish customers for switching to rival switch makersby gratuitouslycutting

off their telephone wires flush with the wall).

That the challenged BellSouth practice constitutesexclusionaryconductfor

purposes of section 2 not only follows from-n first principles, but also is supported by

specific Suprenie Court precedent: the preciseconductof which BellSouthstands

accused * inflicting gratuitous punishment upon defecting customers * was held

to be unlawful by the SupremneCourt in Lorain Journal. 342 U.S. at 147-49.

Specifically,the SuprenieCourtthereheld that a mnonopolistnewspaperengagedin

exclusionaryconductwhenit refusedto sell anymnore advertisingto merchantswho

hadboughteven a small aniount of advertisingfrom-n a competingradio station. Id.

Following Lorain Journal, courts have held that where “a nmonopolistrefusesto

deal with customerswho deal with its rivals,” such “behavior is inherently

anticompetitive[and] . . . is illegal.” Byarsv. Bluff City NewsCo., 609 F.2d 843,

858 (6thCir.1979);seealsoNorth TexasProducersAss‘n v. MetzgerDairies, Inc.,

348 F.2d 189 (5th Cir. 1965) (upholding jury monopolizationverdict against

monopolymilk producersthat refusedto sell niiik to dairy that soughtto purchase

milk from-n rival producers).

Second,and more generally, courts have held that any conduct (whether

customerpunishmentor otherconduct)qualifiesas exclusionaryif it fails the profit

sacrificetestofAspenSkiingandits progeny(includingtherecentTrinko decision).
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In assessingwhetherthe conductat issue was unlawfully exclusionaryor merely

reflectedlegitimate, hard-nosedbusinesspractices,the SupremeCourt in Aspen

Skiing looked to seeif the monopolistwas “willing to sacrificeshort-runbenefits

and consunwrgoodwill in exchangefor a perceivedlong-run impact on its smaller

rival.” 472 U.S. at 610-il; see also AdvancedHealth-CareServs.v. Radford

Cmty. Hosp., 910 F.2d 139, 148 (4th Cir. 1990) (“if a plaintiff shows that a

defendanthasharmedconsumersandcompetitionby m-nakinga short-termsacrifice

in orderto further its exclusive,anti-comnpetitiveobjectives,it hasshownpredation

by thatdefendant”).

Here, taking the SecondAmnendedComplaint as true, BellSouth’s conduct

clearly “constitute[s] an abnonnalresponseto mnarketopportunities.” Instructional

Sys. Dcv. Corp. v. Aetna Cas. & Sur. Co., 817 F.2d 639, 649 (10th Cir. 1987).

BellSouth is refusingto sell, at.fi~~liretail price, DSL serviceto existingcustomers

that would chose to deal with anothercomnpany for a dif,f?~rentservice (local

telephone). In otherwords,BellSouth would ratherlet valuableassetslay fallow

than use them-n to provide highly profitable services to willing customners. This

strategycanonly be rationalif it is anticomnpetitive— i.e., if BellSouth’s practicewill

prevent a sizeabie percentageof those customersfrom actually switching to

competitivecarriersfor voice services. Otherwise,all BellSouthhasdoneis to stop
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providing an otherwiseprofitable service— indeed,a servicethat BellSouth claims

to haveinvestedbillions of dollars to provide.

B. The District Court Applied Irrelevant PrecedentsIn Dismissing
The SecondAmended Complaint.

Although the district court concluded that the SupremeCourt’s recent

decision in Trinko comnpelled disniissal of the Amended Comnplaint, seeLevine,302

F. Supp. 2d at 1370-72, that decision in fact reinforces that dismissal was

inappropriate. The district court appropriately recognized that the existence of

federal regulation under the 1996 Act has no effect on claimns basedon “preexisting

antitrust standards.” But the district court improperly analyzed BellSouth’ s conduct

as a “refusal to cooperatewith rivals,” applying a body of law that addresses

whether the antitrust laws will ever require a mnonopolist to cooperatewith rivals.

The district court emnphasized that the antitnmst laws impose a duty to aid

competitors “only in limnited circumnstances,” and that, underAspenSkiing,472 U.S.

585, such liability should not be imnposedunlesstwo circunistancesare present:“(1)

the defendant’s unilateral termination of a voluntary (and thus presumably

profitable) course of dealing with its competitor and (2) the defendant’s refusal to

provide to the competitor its product for the retail price.” Levine,302 F. Supp. 2d

at 1371. According to the district court, neitherof thosetwo factors is presentin

this case.
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This case, however, does not concern an alleged refusal to deal with

competitors. Instead,BellSouth stands accusedof refusingto deal with its own

customers. As Lorain Journal shows,refusalsto dealwith customersare analyzed

differently thanrefusalsto deal with rivals. The district court thus madea siniple

error: it reliedon a line of authority that is simply noton point.

To be sure,BellSouthmight needto provideDSL serviceoverthe samelocal

loopusedby the competitivecarrier. But, contraryto BellSouth’sclaimsbelow,see

BellSouth Motion to Dismniss 14, 18 (Oct. 15, 2003), the limited “cooperation”

necessamyto impiemnentsuch an arrangemnent(naniely, the need for BellSouth to

securethe comnpetitive carrier’s consentto use the high-frequencyportion of the

loop) is not remotelythe type of “assistance”thatwasat issuein the refusal-to-deal

casesreliedupon by the district court. ~7f,e.g.,AspenSkiing, 472 U.S. at 593-94

(plaintiff alleging rival ski slope had duty to participate in “all mountain” ski

offering); Trinko, 124 S. Ct. at 877 (plaintiff allegingrival hadduty to leaserivals

accessto local network facilities). Plaintiff is merely demandingthat BellSouth

continue to provide DSL servicethat it waspreviouslyproviding underterms and

conditions that were presumablyprofitable to BellSommth. BellSouth is not being

askedto provide comnpetitivecarrierswith the facilities andequipmentso that they

could offer their own DSL services. Rather,BellSouth would retainfimil ownership

of its DSL facilities, retain its own customerrelationshipwith tl1e Plaintiff andbe
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fully responsiblefor the DSL service it offers. Plaintiffs preferredvoice carrier

would haveno sayoverthetensofBellSouth’sDSL service.

Below, BellSouth suggestedthat it was indirectly being requiredto “deal”

with rivals becausethe only way that it could continue to provide DSL serviceto the

customneris by using the high-frequencyportion of the loop that it leasesto the

competitivecarrierthatprovidesvoice service. BellSouthMotion to Dismissat 7-8.

But, asPlaintiff alleges,BellSouthhasin fact chosento comply with a Florida state

commissionorder requiring it to continueto provide DSL serviceto competitors’

voice custonwrsby providing the DSL serviceoveran entirely separateloop that

also serves the customer’slocation.’0 Second Amim. Compl. ¶ 22. In otherwords,

rather than using the high frequency portion of the loop that is leasedto its

competitor, BellSouth has chosento use a different loop to provision the DSL

service.

But evenif this couldbe viewedasa “reftmsal to deal” case,Trinko reinforces

that the SecondAmnendedComplaint statesa valid ShermanAct claim-n. As Trinko

makesclear, where a mnonopolist’srefusalto deal with a rival canonly be rational

becauseit cripples competition, that refusal to deal is unlawful. Specifically, in

reviewingthe refusalto dealat issuein AspenSkiing, the Trinko Courtnotedthat,

~ In virtually all cases,residential and smnall businesslocationsare connectedto

(continued. .
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“[t]he unilateral tennination of a volumitaty (andthuspresumablyprofitable) course

of dealing [at issue in AspenSkiing] suggesteda willingness to forsakeshort-term

profits to achievean anticompetitiveend.” Trinko, 124 5. Ct. at 880. The Trinko

courtfurther notedthat in AspenSkiing“the defendant’sunwillingnessto renewthe

ticket even if compensatedat retail price revealeda distinctly anticompetitive

bent.” Id So too here: as in AspenSkiing, “the defendant[is] alreadyin the

businessof providing a serviceto certaincustomers. . . and refuse[s]to providethe

sameserviceto certainothercustomers.” Id. (citing Otter Tail PowerCo. v. United

States,410 U.S.366,370-71(1973)).

The district court attemptedto distinguish Trinko and AspenSkiing on the

ground that BellSouth had never offered DSL on a “standalone”basis suchthat

customerscould buy a competitive carrier’s voice serviceand BellSouth DSL.

Levine,302 F. Supp. 2d at 1371-72. Thus, the district court reasonedthat, in the

absenceof such a “voluntary” offering, there could be no presumptionthat

BellSouth’srefusalto providesuchservicenow cannotbe construedas“sacrificing”

short-tennprofit for hann to competition. Id. This analysis is both factuallyand

legally flawed.

(. . . continued)
multiple loops.
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It is factually flawed becauseBellSouth, in fact, doesoffer DSL serviceto

customersthat purchasea competitivecarrier’s voice servicewhenthe competitive

carrier providesthat servicevia “resale” of BellSouth’s servicepursuantto section

251(c)(4)of the 1996 Act. SeeBellSouthReply, WC Docket03-251, at 37 n.31

(Feb.20, 2004). And, to thebestofAmici’sknowledge,thetennsandconditionsof

that DSL serviceare identical to what BellSouthchargesits own voice customers.

What BellSouth will not do is provide DSL service to customerswho purchase

voice service from-n conipetitive carriers that provide that serviceover unbundled

networkelements(“UNEs”) leasedfrom-n BellSouthpursuantto section251(c)(3) of

the 1996 Act. BellSouthMotion to Dismiss4 (describingits policy asapplyingonly

to local loopUNEs thathavebeenleasedpursuantto section251(c)(3)).

This stark difference cannotbe explained on time basis of any engineering

differences: the sam-ne physical loop facilities are usedto provide serviceto the

customerwhether time conipetitive carrier provides voice serviceusing UNEs or

throughthe resaleof BellSouth’svoice service.” Rather, the difference in treatment

mm BellSouthcontendsthat this differencein treatmentresultsbecausewhena carrier
leasesthe loop as a TiNE it effectively “owns” the loop and BellSouth has no
“right” to provideDSL. SeeBellSouthMotion to Dismiss3. TheSecondAmended
Conmplaint, however,specifically allegesthat this assertionis contrived. Second
Am. Con-mpl. ¶~J15-2i; seeid. ¶ 15 (“evemy [competitivecarrier] doingbusinessin
time nine statesin which BellSouth is the ILEC is willing to allow BellSouth to
provideDSL servicesoverits leasedloops”).
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confirms that it is profitable for BellSouth to provideDSL to customersthat have

chosenanotherprovider for voice service and that the real motivation behind

BellSouth’s unwillingness to provide DSL service to custoniersof competitive

carriers that are served via UNEs is time marketplacereality that this type of

competitionis a mnuch greaterthreatto BellSouth’slocal monopolies. Carriersthat

purchaseUNEs under section 251(c)(3) obtain them-n at “cost,” see47 U.S.C. §

252(d)(1), and leasingUNEs is time principal mneansby which competitivecarriers

obtain accessto bottleneckincumnbentfacilities. Comnpetitivecarrierscan combine

UNEs with their own equipmentand provide customerswith innovative service

offerings.

On the otherhand,carriersthat utilize resaleundersection251(c)(4)purchase

at wholesaleBellSouth’s retail voice serviceat a price that is equalto BellSouth’s

existing retail price minus time costs that BellSouth avoids in selling at wholesale.

However, because state commissions have generally set only shallow resale

discounts and becausecomnpetitive carriers are locked into offering the precise

featuresand options that BellSouth offers its customers,resalehas generally not

provena viable vehicle for selling to the m-nass market. See, e.g., Georgia PSC

Order, No. 11901-U,at 9, 16-17;LouisianaPSCOrder, OrderR-26173,at 13.

The district court’s analysis is legally flawed because,under Trinko and

Aspen Skiing, the court is supposed to exam-nine whether a m-nonopolist’s refusal to
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deal is obviously explainedby a desireto han-n competitionas opposedto ordinary

profit maximization. Trinko, 124 5. Ct. at 880. Discontinuanceof a prior,

profitable relationslmip with a rival is potentially one way of demonstratingwith

sufficient likelihood that antitrust scrutiny is warranted,but it is certainlynot the

only way. And here,time economicreality simply ignoredby time districtcourtis that

BellSouth is unwilling to sell its DSL servicesto a willing customerat anyprice if

that customerpurchasesvoice servicefrom a comnpetitivecarrier that usesTINEs.

“[T]here is no profit marginat which [BellSouth] would offer FastAccessservice[to

competitive carrier custoniers] and . . . it would rather lose the customer than

provide FastAccess.”Florida PSCStaffRecommendation, No. 020507-TL,at 24

(emphasisadded). Tlmis strategycanonly berational if it is anticonupetitive— i.e., if

BellSouth’s practice will preventa sizeablepercentageof thosecustomersfrom-n

actually switchingto competitivecarriersfor voice services.

C. The FCC Could Not And Did Not Hold That BellSouth’s Conduct
Was Lawful Under Section2 Of The ShermanAct.

Nor is the district court correctthat antitrustliability would be inconsistent

with time FCC’s findings in the Triennial ReviewOrder, 18 FCC Red. 16978(2003).

Levine,302 F. Supp.2d at 1371 (“Becausethe FCC hasalreadyactively examined

and affirmatively rejected the claim-ned competitive benefits of imposing, as a

regulatoryduty, the obligationthatPlaintiff seeksto imposeunderthe antitrustlaws,
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no further antitrust scrutiny is warranted.”). Even if the factual prenmise of the

district court’s analysiswere correct, its conclusionwould not follow. The federal

courts and juries, not the FCC, have the ultimate responsibility to determinethe

scopeof time ShermanAct. SeeAlliedSignal, Inc. v. B.F. Goodrich Co., 183 F.3d

568, 575 (7th Cir. 1999); Nagelv. ADM InvestorSen’s.,Inc., 65 F. Supp.2d 740,

754 ~N.D.Iii 1999). Timus, the FCC itself hasmadeclear that “nothing” in its rules

implementingthe 1996 Act “limit the ability of personsto seekrelief tinder time

antitrustlaws.” LocalCompetitionOrder, 11 FCCRed. 15499,¶ 129 (1996).

For thesereasons,even if the FCC had “affinmiatively rejected” Plaintiffs

claim that BellSouth’sconducthere is anticomnpetitive,that wommid notbe a basisfor

dismissingthat claimn. Rather,this issuemust be determinedby the district court,

subject to the requiremnentsof the ShermanAct and the FederalRules of Civil

Procedure. And here,as explainedabove,Plaintiff hasclearly allegedfactsthat, if

true, would allow the jury to find that BellSouth’s decision to ceaseproviding a

profitable servicewas only rational becauseof its impact on competitionandwas,

therefore,exclusionaryandin violation of section2 ofthe ShermanAct.

In all events,the district court badly mischaracterizedthe FCC’s findings.

First, contramy to the district court’s clainis, time FCC in time Triennial Review

proceedingwasnot askedto impose“the obligation that Plaintiff [here] seeksto

iniposeunderthe antitnmstlaws.” Levine,302 F. Supp.2d at 1371. At issue in time
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Triennial Review proceeding was whether the FCC should mandate that the

incumbentcarriersmust leaseasan unbundlednetwork elementthe low-frequency

portion of loops (therebyallowing thesecarriersto leasea portion of the loop to

provide their own voice servicewhenthe incumnbentprovidesDSL serviceoverthe

high-frequencyportion of the loop). Triennial Review Order, 18 FCC Red. 16978,

¶ 260 (2003). In reacimingthis conclusion,the FCC soughtto determinewhether

competitive carriersare “impaired” without such access. 47 U.S.C. § 251(d)(2);

Triennial ReviewOrder, 18 FCC Rcd. 16978,¶IJ 62-68(2003). But as explained

above,Plaintiff is not askingthe court to createunderthe antitrustlaws any new

unbundiednetwork elenient or to requireBellSouth to provide the low frequency

portion of its loops,or anythingelse,to conupetitivecarrierson an unbundledbasis.

Rather,Plaintiff is merelyasking for a nmling that BeliSommthi-nay not penalizelocal

telephonecustomersthatwould like to exercisecompetitivechoices.

ThatBellSouth’s anticompetitivepracticesat issuewerebroughtto the FCC’s

attention in the contextof whether the low frequencypart of the loop should be

separatelyunbundiedlikewise doesnot mnean that the FCC “affirmatively rejected”

Plaintiffs claim-n timat BellSouth’spracticeis anticommipetitive. TheFCC heldmerely

that the existenceof the practicewasnot enoughto showthat competitivecarriers

were “impaired” within the meaningof section251(d)(2) so as to justify separate

unbtmndlingof time low frequencyportion of the loop. Id. ¶ 270. TheFCC did not
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sayanythingaboutthe reasonablenessor lawfulnessofBellSouth’spractices,much

less the propriety of restrictionson thosepracticesimposedby the antitrustlaws.

To the contramy,the FCC elsewherein the Triennial ReviewOrder emphasizedthat

in determining whether “immipairment” exists, it was not applying antitrust

competitionor mnarketpoweranalyses.Id. ¶~J109-110. And theFCC hasexpressly

held openthe questionwhetherBellSouth’santicompetitiveactionsmay violate the

Communication Act’s prohibition on unjust, unreasonableand discriminatory

practices. LineSharingReconsiderationOrder, 16 FCCRed. 2101,¶ 26 (2001) (if

“AT&T believes that specific incumbent behavior constrainscomnpetition in a

manner inconsistentwith . . . the Act itself, we encourageAT&T to pursue

enforcementaction.”).

CONCLUSION

Thedistrict court’sdecisionshouldbe reversed.
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